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PRELIMINARY STATEMENT

The evidence will demonstrate that the Respondent Leon Caldwell Sr. (“Leon Sr.” or the
“Respondent”) is engaged in a craven and disgraceful attempt to profit from the death of his son
Kenneth Marcus Caldwell—whom he abandoned at age two—after Kenneth perished in the
World Trade Center on September 11, 2001.

At the time of his death, “Kenny” was 30, single, and lived in Brooklyn. He died
intestate and his mother, Elsie Goss-Caldwell (“Elsie” or “Ms. Caldwell”), was appointed
administratrix of his Estate. Elsie and Respondent married in 1968 and they had two children,
Dr. Leon Caldwell II (“Leon II”’) and the decedent. Respondent abandoned the family in 1973 or
1974. Elsie obtained a divorce from Respondent in 1979 on the grounds of desertion. Kenny
was raised in West Philadelphia by Elsie, a single parent, along with his brother and sister
Keisha. The evidence will show that Elsie provided a loving and caring home for her children.
Despite their humble beginnings, the Caldwell children flourished under Elsie’s single-parent
upbringing and the good services of many teachers, coaches and friends. Both boys went to a
neighborhood Catholic school and thereafter to Penn Charter School and to college, Leon II to
Lehigh and Penn State, and Kenny to Hofstra. Leon II earned a Ph.D. and is an associate
professor at the University of Memphis. At the time of his death, Kenny was a successful
executive at Alliance Consulting, with offices in the World Trade Center.

Kenny’s accomplishments and future prospects were all achieved despite the fact that his
father abandoned the family when Kenny was very young. During the intervening 28 years,
Respondent failed to provide companionship, love, or mentoring to Kenny or anyone else in the
family. The evidence will show that once Respondent deserted the family and moved to New
Jersey, he simply was not around: not around for family gatherings, birthdays, holidays, or

graduations; not around to counsel the boys; not around to attend their sports and school
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functions; in sum, not around as a parent should be. As a concrete example of his lack of
interest, the evidence will show that on one occasion when Leon II was around eleven, Elsie
asked Respondent to spend time with Leon II to provide a male role model during his junior high
school years. Respondent refused to do so.

The evidence will establish that Respondent simply had no interest in his children until
Kenny was killed on 9/11 and he saw the opportunity to share in Kenny’s estate, including, as it
subsequently developed, an award of approximately $2.9 million! from the federal government’s
Victim’s Recovery Fund. Suddenly, with that much money on the table, Respondent cannot be
kept away. He is seeking 50% of that sum, as a surviving “parent.”

Elsie Caldwell, as administratrix of the estate, now seeks an Order disqualifying
Respondent from receiving any portion of the estate pursuant to Estates, Powers and Trusts Law
(“EPTL”) § 4-1.4(a), which provides that:

No distributive share in the estate of a deceased child shall be
allowed to a partner who has failed or refused to provide for, or has
abandoned such child while such child is under the age of twenty-
one years, whether or not such child dies before having attained the
age of twenty-one years, unless the parental relationship and duties

are subsequently resumed and continue until the date of death.

In In re Estate of Pessoni, 810 N.Y.S.2d 296, 302, 11 Misc.2d 245 (Cortland Cty. Sur. Ct.

2005), the Court observed that that “[t]he obvious intent and purpose of EPTL 4-1.4 is to prevent
this precise scenario, i.e., a parent who has been no part of the child’s life showing up to share
the spoils of his death.” In Pessoni, the father left the home when the children were young and

had not spoken with his deceased son from age 15 until his death. The father claimed that the

L The basis for the award was, among other things, Kenny’s salary in the years prior to his
death and future prospects. The funds are being held in an escrow account and managed
by Morgan Stanley pending the outcome of this proceeding.



mother had kept him from the boy, despite the fact that the abandoning father’s own parents (the
decedent’s paternal grandparents) had visited the decedent frequently during his minority years.
When the son died, the father turned up, ready to “share in the spoils of death.” Based upon
those facts, the Pessoni court disqualified the abandoning father and observed that “[i]t is
difficult to imagine a case more suited to the application of the statute.” Id.

It is obvious that the judge who wrote Pessoni never met Leon Sr.

While Respondent seems to be claiming as an excuse for abandoning Kenny that he “was
prevented from having contact with decedent after he was estranged from Elsie,” the evidence
will demonstrate that this is nonsense. Respondent admits that he never sought visitation rights,
and that he never sent the boys any gifts, cards, or letters, or otherwise had any meaningful
communication with them when they were minors. Furthermore, Elsie and the children are West
Philadelphia fixtures, having lived in the same house since 1976, and have had the same phone
number throughout this period. Elsie was and is well-known in the local Catholic parish and in
the neighborhood where she lives. Respondent had family that lived in that neighborhood and he
himself returned to Philadelphia from time to time. Yet, with thé exception of one or two
isolated instances over that eighteen year period when Kenny was a minor, Respondent did
nothing to reach out to the boys or attempt to assume any parental relationship with them.

FACTUAL BACKGROUND

Elsie Goss-Caldwell married Leon Caldwell Sr. in May 1968. Leon II was born in
September 1969, and Kenny in February 1971. The family at first lived in an apartment on 42nd
Street in West Philadelphia. The evidence will show that during the years of the marriage,

Respondent physically abused his wife on several occasions. In approximately 1973 or 1974, the



Respondent abandoned the family and moved to New Jersey. Thereafter, in 1976, Ms. Caldwell
and her sons2 moved to a house she bought on North 56" Street, also in West Philadelphia.

The evidence will show that after moving to New Jersey, the Respondent came to
Philadelphia on a fairly regular basis since his own mother and brothers lived there, but that
during those trips he did nothing to discharge his parental responsibilities toward the decedent
and Leon II. Indeed, the Respondent had no contact with the decedent during his minority,‘
except for (a) one occasion in the mid-1970’s when Respondent took the boys from Ms.
Caldwell’s mother for a few days while Ms. Caldwell was briefly on vacation, and (b) one brief
meeting at Elsie’s home in 1984 after her mother died. Furthermore, the evidence will show that
after Kenny reached age 21, the Respondent never resumed the parental relationship.

Testimony of Elsie and Leon II, as well as that of a close family friend, a teacher and a
coach, will confirm that after the Respondent left the home in the early 1970s, he played no part
in Kenny’s upbringing. He did not attend any of his sons’ birthday parties or holiday dinners,
and made no effort to see his sons or inquire as to their well-being, even though his own family
who lived in Philadelphia was aware of where Ms. Caldwell and her sons lived. Rather, he
deliberately chose to make a new life for himself in New Jersey, where he ultimately remarried.
It was only after Kenny died on September 11 that the Respondent surfaced, claiming an interest
in Kenny’s estate.

Although during discovery, the Respondent attempted to claim that Ms. Caldwell refused
to let him see the boys because she was afraid of him given that he had engaged in physical

spousal abuse during their marriage, Ms. Caldwell categorically denies that she ever prevented

2 Ms. Caldwell had another child in 1977, a daughter named Keisha, with a man named
Raymond Drummond, and raised that daughter along with her two sons.



him from séeing the boys. Indeed, as mentioned above, the evidence will show that on one
occasion Respondent refused to spend time with his older son even though Ms. Caldwell
specifically asked him to do so. The Respondent declined, stating that he had no place in his
home to have him stay. Furthermore, the evidence will show that at no time did the Respondent
ever go to court to seek visitation rights or otherwise seek some form of joint custody. On this
evidence alone, it is clear that under EPTL § 4-1.4 and the case law interpreting it, the
Respondent abandoned the decedent.

As a separate ground for disqualification under the statute, Respondent did not meet his
financial obligations to provide for Kenny. The evidence will show that in 1975, Ms. Caldwell
was forced to apply to the court for court-ordered child support from the Family Court Division
of the Common Pleas Court of Philadelphia. She received an award of $15.00 per week for her
two sons, which was subsequently increased to $30.00 per week, and the Respondent’s salary
was apparently garnished to pay those amounts. While the Respondent will no doubt claim that
he paid those minimal amounts through that garnishment process, the evidence will show that
even with court orders, respondent was delinquent and in arrears on his payments.3

As conclusive proof of this, after September 11, Ms. Caldwell applied for a Worker’s
Compensation award on behalf of the Estate. Respondent turned up and claimed one-half of that
award. Because the Workers’ Compensation law does not contain a provision similar to EPTL §
4-1.4, Ms. Caldwell and Respondent, as Kenny’s next of kin, were each awarded $25,000.

However, under the Workers’ Compensation law, any sums owed by the Respondent for child

3 Since Leon Sr. lived in New Jersey, the garnishment of his salary was handled by the
Probation Division of the Superior Court of Passaic County, New Jersey, which
forwarded the funds to the Pennsylvania Department of Public Assistance, either for
payment to Ms. Caldwell or to reimburse it for public assistance monies that it was
providing to Ms. Caldwell and her sons, due in part to the Respondent’s arrearage.



support were to be deducted from his portion of the award. By order of the Workers’
Compensation Board (the “Board”) dated November 26, 2002, the Board determined that
because of the Respondent was in arrears in making child support payments, a total of
$12,460.00 was deducted from his share to repay both the Pennsylvania Department of
Assistance and Ms. Caldwell.4 Noticeably, the fact that the Respondent did not appeal that

decision, which is a final order, is conclusive on the subject of his delinquency.

Although the Respondent has stated he intends to petition this Court to overturn those
deductions, Respondent has missed his opportunity to appeal that finding of fact, and, as
discussed below, this court has no jurisdiction to re-determine that issue. Rather, the Board’s
finding of fact that rgspondent was $12,460 in arrears on his child support obligations is res

Judicata and cannot be re-contested in this proceeding.

Finally, although Respondent may try to argue that subsequent to Kenny’s reaching
majority, he reinstituted a parental relationship with him, the evidence to be presented will also
establish that this is also just another fictious creation by the Respondent, who abandoned Kenny

and had nothing to do with him until after his death, when the smell of money brought him forth.

ARGUMENT

POINT I

THE EVIDENCE WILL ESTABLISH THAT NO
DISTRIBUTIVE SHARE OF KENNETH’S
ESTATE SHALL BE ALLOWED TO RESPONDENT

Estates, Powers and Trusts Law (“EPTL”) § 4-1.4(a) McKinney’s 2007) provides that:

4 The Board also directed that $1250 to be deducted from the respondent’s amount to pay as
fees to the respondent’s attorney.



No distributive share in the estate of a deceased child shall be
allowed to a partner who has failed or refused to provide for, or
has abandoned such child while such child is under the age of
twenty-one years, whether or not such child dies before having
attained the age of twenty-one years, unless the parental
relationship and duties are subsequently resumed and continue
until the date of death.

Thus, the Respondent must be disqualified if he either failed to provide for Kenny or
abandoned Kenny. It is not necessary for Ms. Caldwell to establish both of the standards have
been met: both the plain text of the statute and the case law interpreting it make clear that it is
read in the disjunctive, and that a parent’s failure on either prong will suffice. In re Estate of
Gonzalez, 768 N.Y.S.2d 276, 278, 196 Misc.2d 984 (Bronx. Cty. Sur. Ct. 2003) (“A parent may
be disqualified from sharing in a child’s estate on the alternative grounds of a failure or refusal
to provide for the child or the abandonment of the child”) (emphasis added). Accordingly,

Respondent should be disqualified from receiving any share of the estate on either of two

grounds.

A. The Respondent Abandoned Kenny

“Abandonment” in the context of EPTL § 4-1.4 is defined in a number of ways, all of
which are met by Respondent’s long-term absence and disinterest in Kenny’s life. Abandonment

can be “neglecting or refusing to fulfill the natural and legal obligations of training, care and

guidance owed by a parent to a child.” In re Estate of Arroyo, 710 N.Y.S.2d 492, 493, 273
A.D.2d 820 (4th Dep’t 2000). It can also be “a voluntary breach or neglect of the duty to care
for and train a child, and the duty to supervise and guide the child’s growth and development.” In

re Emiro, No. 1718/98, slip op. at *5, 2004 WL 2255343 (Westchester Cty. Sur. Ct. 2004).5

5 A copy of the Emiro opinion is annexed hereto as Exhibit A.



Recent cases make clear that fathers with far more contact with their sons were held to

have abandoned them. A prime example is In re Estate of Crisman, 229 N.Y.L.J. May 30, 2003,

at 20, col. 5 (N.Y. Cty. Sur. Ct. May 30, 2003),6 in which the father of a 25-year-old man who
was killed in the 9/11 attacks attempted to recover half of the estate’s assets. The Court
disqualified Daniel Crisman’s father from receiving any of the estate even though the
abandoning father in Crisman /ad taken his son fishing, had occasionally taken his son out for
ice cream, had spent the day with his son on more than one occasion, and 4ad attended his son’s

high school graduation. Id. Here, of course, Respondent did none of those things.

Another example is In re Estate of Gonzalez, 768 N.Y.S.2d 276, 196 Misc. 2d 984

(Bronx Cty. Sur. Ct. 2003), another case of an abandoning parent showing up after 9/11 to profit
from his child’s death. There, the father moved to Florida when the decedent was seven years
old and provided little for the decedent when she was a minor. He saw her “occasionally” and
spoke with the daughter by phone twice a year prior to her death. Those facts—which
demonstrate far more involvement in the decedent’s life than Respondent can demonstrate with
regard to Kenny—were not nearly enough to avoid a finding of abandonment. As the court there
indicated, “alleged long-distance love and . . . occasional visits . . . do not constitute the ‘natural
and legal obligations of training, care and guidance owed by a parent to a child.”” Id at 278,

quoting In re Estate of Arroyo, supra (emphasis added).

Compared to Respondent, the fathers in Crisman and Gonzalez were model parents. At

least they had some contact with their children.

6 A copy of the Crisman decision is annexed hereto as Exhibit B,



